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IN THE COURT OF APPEALS OF THE STATE OF UTAH

AMWARE, INC., a Utah
corporation,
Plaintiff-Respondent,
vs.

Case No. 890647-CA
Lower Court No. C 86 8881

PRICE-RITE AUTO PARTS, INC.,
a Utah corporation, STEPHEN
J. COOK, LYLE K. CRESSALL and
MORRIS MYERS,

(Category 14 b.)

Defendants-Appellants.

RESPONDENT'S BRIEF
STATEMENT OF JURISDICTION
Defendant Morris Myers ("Myers") has appealed an order of the
Third District Court denying his motion for an order quashing and
vacating a writ of garnishment, a writ of execution and a sheriff's
sale.

The order is dated June 12, 1989.

The order was initially

appealed to the Supreme Court of Utah which transferred the matter
to the Utah Court of Appeals by order dated October 31, 1989. The
Utah Court of Appeals has jurisdiction under Utah Code Ann. § 782a-3(2)(j).
NATURE OF THE PROCEEDINGS
As stated in Appellant's Brief, this is an appeal from an
order of the Third District Court denying Myers' motion for an
order quashing and vacating a writ of garnishment, a writ of
execution, and a sheriff's sale.

STATEMENT OF ISSUES
1.

Whether a post-judgment writ of garnishment, writ of

execution and sheriff's sale may be attacked on grounds that the
underlying judgment was not final when the attacking party made no
attempt to delay the execution or amend the judgment to certify it
as final and appealable.
2.

Whether Utah Rules of Civil Procedure

15(a) and 21

require a written motion and order for leave to file an amended
complaint to add a party.
DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES. AND RULES
Utah Rule of Civil Procedure 15(a):
Amendments. A party may amend his pleading once a~
a matter of course at any time before a responsive
pleading is served or, if the pleading is one to which
no responsive pleading is permitted and the action has
not been placed upon the trial calendar, he may so amend
it at any time within 20 days after it is served.
Otherwise a party may amend his pleading only by leave
of court or by written consent of the adverse party; and
leave shall be freely given when justice so requires.
A party shall plead in response to an amended pleading
within the time remaining for response to the original
pleading or within 10 days after service of the amended
pleading, whichever period may be the longer, unless the
court otherwise orders.
Utah Rule of Civil Procedure 21:
Misjoinder and non-joinder of parties. Misjoinder
of parties is not ground for dismissal of an action.
Parties may be dropped or added by order of the court on
motion of any party or of its own initiative at any stage
of the action and on such terms as are just. Any claim
against a party may be severed and proceeded with
separately.
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STATEMENT OF THE CASE
1.

This is an appeal from an order of the Third Judicial

District Court denying appellant fs motion for an order quashing and
vacating

a writ

of garnishment

and a writ

of execution and

sheriff's sale held pursuant thereto.
2.

On November 26, 1986, Plaintiff-Respondent Amware, Inc.

(hereinafter "Amware") commenced an action in the Third Judicial
District Court against Price-Rite Auto Parts, Inc., Stephen J. Cook
and Lyle K. Cressal (R. 2-17).
3.

On February 23, 1987, in open court and in response to

information

there

revealed

for

the

first

time

about

Myers1

identity, Amware orally sought leave to amend its Complaint to add
Myers as a party defendant.

Pursuant to Amware's oral motion, the

Court granted Amware leave to amend its Complaint.

On May 22,

1987, Amware filed an Amended Complaint which included a claim
against Myers (R. 80-88).
4.

On June 15, 1987, Myers filed a motion to strike Amwarefs

Summons and Amended Complaint (R. 91-92).

Myers1 motion was based

on the argument that the District Court lacked jurisdiction over
him because Amware had allegedly failed to obtain leave of the
Court to file its Amended Complaint.

Myers made no appearance at

the hearing on his motion which was denied by an order dated July
22, 1987 (R. 103).
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5.

On March 16, 1988, Amware obtained a default against

Myers, and on May 26, 1988

(R. 165-167), after an evidentary

hearing which Myers chose not to attend, a final money judgment
(the "Judgment") was entered against Myers in the amount of $10,000
plus costs and attorney's fees totalling $3,770.95 (R. 177-179).
6.

Pursuant to the Judgment, a writ of garnishment was

issued on December 8, 1988 (R. 231), and on March 7, 1989, a writ
of execution was issued (R. 255-287).

On April 26, 1989, pursuant

to the writ of execution, a sheriff's sale was held at which Amware
purchased all of Myers' right, title and interest in civil lawsuit,
United States District Court Case No. 88C-1134W and civil lawsuit,
United States District Court Case No. 88C-1118S (R. 289-290).
7.

On May 1, 1989, Myers filed a motion for an order

quashing and vacating the writ of attachment, writ of execution,
and sheriff's sale (R. 250-253). Myers' motion was denied by order
dated June 12, 1989 (R. 326-327).
8.

At no time during these proceedings did Myers ever seek

to stay the execution, nor at any time between May 26, 1988, when
the Judgment was entered, and April 26, 1989, when the sheriff's
sale was held, did Myers request the District Court to certify the
Judgment as final and appealable.
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SUMMARY OF ARGUMENT
1.

Unless execution actions are stayed by the Court or a

statute mandates otherwise, an execution may issue immediately
after the rendition of a judgment and a party's failure to seek a
stay of execution or Rule 54(b) certification works to waive that
party's right to attack the execution.
2.

Utah Rules of Civil Procedure 15 and 21, by their express

terms, require leave of court to file an amended pleading to add
a party.

The rules do not require a formal written motion or a

formal written order.
ARGUMENT
1.

Myers' appeal from the District Court's order denying

Myers' motion to quash and vacate a writ of garnishment, a writ of
execution and sheriff's sale should be dismissed because Myers has
failed

to

seek

stay

of

execution

and

failed

to

obtain

a

certification of judgment pursuant to Rule 54(b) of the Utah Rules
of Civil Procedure.
Unless execution actions are stayed by the Court or a statute
mandates otherwise, an execution may issue immediately after the
rendition of a judgment.

Sweetser v. Fox, 53 Utah 40, 134 P.599

(1911); 33 C.J.S. Executions § 56. In the present case, Myers did
not take any actions to prohibit or stay the execution proceedings.
Had Myers filed a motion to stay the execution, and had there been
adequate grounds supporting such a motion, the District Court would
have been required to stay the execution.

KSM:hh
\Amware\2263

5

However, Myers made no

objection to the execution, and only after the fact has Myers
attacked the propriety and validity of the execution.
The failure of a party to seek a stay of execution may
constitute a waiver of such right,

33 C.J.S. Executions § 139(e).

Additionally, it is generally recognized that acquiescence in or
recognition of a position inconsistent with a judgment, order or
degree impliedly waives the right to have it reviewed by an
appellate court.

4 C.J.S. Appeal and Error § 212(a); Cornia v.

Cornia, 80 Utah 486, 15 P.2d 631, 632 (1932).

Myers had ample

opportunity between May 26, 1986 (the date the judgment was entered
against him) (R. 165-167), and April 26, 1989 (the date of the
sheriff's sale) (R. 289-290), to oppose the execution by means of
a motion for stay of execution.

Additionally, within that time

period, Myers could have sought Rule 54(b) certification of the
Judgment in order to appeal the underlying Judgment and stay the
execution.

As a former member of the Utah Bar, Myers was no doubt

aware of his options, but failed to seek a stay of execution or a
Rule 54(b) certification.
It has been held that even if the execution was procedurally
improper or issued prematurely, it may not be quashed by motion
when it appears that nothing was done by the defendant except at
the time of making an objection to the writ.

Louisiana Western

Lumber

So.

Co. v.

Stanford,

180

La.

376,

156

423

(1934).

Accordingly, Myers waived his right to attack the execution and the
District Court's order of June 12, 1989, should be upheld.
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2.

Although Myers has not stated it as an issue in this

appeal, in his argument, he claims that the District Court had no
jurisdiction over Myers because Amware did not file a written
motion and obtain a written order before adding Myers as a party
defendant.

Neither Rule 15 nor Rule 21 of Utah Rules of Civil

Procedure requires a written motion and order.

Rule 15 merely

requires leave of court to file an amended pleading, and Rule 21
states that

lf

[p]arties may be dropped or added by order of the

court on motion of any party or of its own initiative,M

In this

case, on February 23, 1987, in open court and upon information
there received about Myers1

identity, Amware's counsel made a

motion to the Court and asked

for leave to file an Amended

Complaint to add Myers as a party Defendant.
Amware's

motion

and

Amware's

Amended

The Court granted

Complaint

was

filed

accordingly.
Myers has never taken issue with the fact that leave to file
Amware's Amended Complaint was granted in open court.

Instead,

Myers claims that because Amware did not file a written motion and
obtain a written order, the leave obtained in open court was
ineffective.

This argument fails.

The relevant rules do not

require a written order, and the cases cited by Myers in support
of his proposition do not interpret Rule 21

(or its Federal

counterpart) as requiring a written motion and order. Rather, the
cases merely reiterate that leave of court is required before
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adding a party to an action.

Leave of court, whether written or

verbal, is still leave of court.
As noted earlier, Myers made a motion in the District Court
raising this very issue and seeking to invalidate service of
process upon him.

However, Myers failed to appear at the hearing

at which his motion was argued, and the motion was denied.
In short, the District Court properly granted leave for Amware
to file its Amended Complaint.

That it did so orally was not

contrary to the Utah Rules of Civil Procedure. Accordingly, Myers1
second argument is without merit.
CONCLUSION
For the reasons set forth above, the District Court's order
of June 12, 1989, denying Myers' motion to quash and vacate the
writ of attachment, writ of execution, and sheriff's sale should
be upheld, Myers' appeal should be dismissed, and Amware should be
awarded its costs and fees incurred herein.
RESPECTFULLY SUBMITTED, this 22nd day of February, 1990.
Allen Nelson Hardy & Evans

David E. Hardyy Esq.
Michael L. Dowdle, Esq.
Attorneys for Respondent
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CERTIFICATE OF MAILING
I hereby certify that on the 22nd day of February, 1990, I
caused a true and correct copy of the foregoing document to be
mailed, U.S. mails, postage prepaid, to the following:
Bruce A. MaaK, Esq.
KIMBALL, PARR, CROCKETT & WADDOUPS
185 South State, Suite 1300
Salt Lake City, Utah 84111
Morris Myers
295 East Second Avenue
Midvale, Utah 84047
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ADDENDUM

DENIAL OF MYER'S MOTION TO STRIKE
ORDER (Dated March 16, 1988)

103
165-167

MOTION FOR AN ORDER QUASHING AND VACATING WRIT OF
ATTACHMENT, WRIT OF EXECUTION AND SHERIFF'S SALE

. . . . 250-253

WRIT OF EXECUTION

255-287

ORDER (Dated June 12, 1989)

326-327

flinuie BOOK r u r m I U O

County of Salt Lake - State of Utah
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'i\lmY
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Supp. Order.
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, Deft..

D. Atty: TJ. WAT J / . M M
Sworn & Examined:
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Others:

CASE NO:
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tM

Clerk:JIlZMlSM2n

ST.MZ2Efe
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C
D
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Visitation Rights

•

Custody Awarded To

G
G
G

Pltf/Deft Awarded Support S
x
Pltf/Deft Awarded Alimony $
Payments to be made through the Clerk's Office:.

G
G

Atty. fees to the
Home To:

G
G
G
G
G
G
G
G
Q
G

Furnishings To:
. Automobile To:
Each Party Awarded their Personal Property
Pltf/Deft. to Maintain Debts and Obligations
Pltf/Deft. to Maintain Insurance on Minor Children
Restraining Order Entered Against.
Pltf/Deft. Granted Judgment for Arrearage in the Sum of $.
90-Day Waiting Period is Waived
Divorce Granted To
As.
Decree To Become Final: G Upon Entry
G 3-Month Interlocutory
Former Name of

G

Based on the failure of Deft to appear in response to an order of the court and on motion of PItfs counsel, court
orders
/
shall issue for Deft
Bail.
Returnable

Q

Based on written stipulation of respective counsel/motion of Plaintiff's counsel, and good cause appearing therefor,
court orders the above case be and the same is hereby dismissed without prejudice.

V

/

0

Based on written stipulation of respective counsel/motion of Plaintiff's counsel, court orders /Zzs^x/VATf

£Q

=
Per Month/Year

G

Per Month
Alimony Waived

in the amount of

G

Deferred
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F'CE
La<
- county Utah

MR I C 1988

David E. Hardy, Esq. (1367)
Michael L. Dowdle, Esq. (4025)
Robert L. Payne, Esq. (5129)
ALLEN NELSON HARDY & EVANS
Attorneys for Plaintiff
215 South State Street, Suite 900
Salt Lake City, Utah 84111
Telephone: (801) 531-8400

N. Dixon Hina

Deputy Clerk

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

AMWARE, INC., a Utah
corporation,

O R D E R

Plaintiff,
v.
PRICE-RITE AUTO PARTS,
INC., a Utah corporation,
STEPHEN J. COOK, LYALL K.
CRESSALL and MORRIS MYERS,
individually,

Civil No. C86-8881

Defendants.

The Motion of

Judge Michael R. Murphy

Plaintiff, Amware,

Inc., to

Strike

Defendant Morris Myers7 Responsive Pleadings and for Entry of
Judgment came on for hearing before the Honorable Michael

R.

Murphy, District

of

March,

1988,

at

Court
the

Judge, on
hour

of

Monday,

Two

the 7th

O'clock

day

(2:00)

Plaintiff was represented by its counsel, Robert L. Payne
ALLEN NELSON HARDY & EVANS.

Defendant Morris Myers, pro

P.M.
of
se,

and Royal Hunt, counsel for the other Defendants herein, also
appeared in person.
review of

After hearing the arguments of

the pleadings

on file

and good

cause

counsel,
appearing

therefore, it is hereby
ORDERED, ADJUDGED

AND

DECREED,

that

Plaintiff's

Motion to Strike the Responsive Pleadings of Defendant Morris
Myers and for Entry of Judgment is hereby granted, to wit; it
is hereby
ORDERED, ADJUDGED AND DECREED, that all
pleadings of Defendant Morris
pursuant to

consent given

responsive

Myers shall be stricken;

by Defendant

that

Morris Myers,

that

Judgment on the Third Claim for Relief in Plaintiff's Amended
Complaint be

entered against

over the objections

of Defendant Morris

entered against Defendant
for Relief

Defendant Morris

in Plaintiff's

Myers; that

Myers, Judgment

Morris Myers on

the Second

Amended Complaint;

it is

be

Claim
hereby

further
ORDERED, ADJUDGED AND DECREED,
said Judgment shall
damages of such

that the amount

be determined pursuant

Judgment, which

mutually convenient time.

to a hearing

hearing shall be

set at

of
on
a

DATED this

_ day of March, 1988.
BY THE COURT:

yt-v
The Honorable Michael #. Murphy
DISTRICT COURT JUDGE

:rn

ATTEST

R-5920

H. D1XOWHIN0LEX, rrT-

av

CERTIFICATE OF MAILING
I, the undersigned, do hereby certify that I mailed
a true and correct copy of the foregoing instrument upon .the
following, by mailing the same, postage prepaid, on the /(/
day of March, 1988.
Royal K. Hunt, Esq.
2290 East 4500 South
Suite 270
Salt Lake City, Utah
Mr. Morris Myers
295 East Second Avenue
Midvale, Utah 84047
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MORRIS MYERS
295 East 2nd Avenue
Midvale, Utah 84047
Tel: 801 561 6037
265 9283

IN THE THIRD JUDICIAL DISTRICT COURT OP SALT LAKE COUNTY
STATE OF UTAH
AMWARE, INC., a Utah
corporation.
MOTION
Plaintiff,
V.

Civil No. C 86 8881

PRICE-RITE AUTO PARTS, INC.,
a Utah corporation, et al.,

Judge Michael R. Murphy

Defendants.

The undersigned, preserving his position to claim
and claiming non-party status in the above entitled action,
moves the Court for an order quashing and vacating Writ of
Garnishment issued by the above court on December 8, 1988,
Writ of Execution issued by the above court on March 7, 1989,
and the sheriff's sale proceedings, specifically those held
April 26, 1989 at 12:00 noon wherein and whereby all right,
title and interest of the undersigned in and to Civil Lawsuit,
United States District Court Case No. 88 C 1134W and Civil
Lawsuit, United States District Court Case No. 88 C 1118S were
sold to the above named plaintiff for $7500.00;
This motion is made and based upon the files and
records herein which conclusively show that the putitive
judgment described in said writs of garnishment and execution
is non-final and will not suooort the issuance of such writs.

and the hereunto appended memorandum of points and authorities.
DATED May l f 1989.

MORRIS MYERS
Residence and post office address:
295 East 2nd Avenue
Midvale, Utah 84047

MEMORANDUM OF POINTS AND AUTHORITIES
The judgment mentioned in the writs of garnishment
and execution is against the undersigned only and contains no
Rule 54(b) certification (see Utah Supreme Court1s order
dismissing movant's appeal) and is non-final because it does
not adjudicate all claims between all parties.
There can be no execution until either the demands
of Rule 54(b) are satisfied or the case is fully litigated on
all claims against all defendants.

Redding & Company v.

Russwine Construction Corp., 417 F.2d 721 (D.C.Cir. 1969).
Because the judgment was not final, the execution was
void.

Therefore the subsequent sheriff's sale was likewise void.

That the intermediate order later became final does not validate
the void execution.

Ketcham v. Selles, 85 OrApp 74, 735 P.2d

1246 (1987), reversed on other grounds, 748 P.2d 67 (Ore.1987),
to-wit, execution sale proceedings could not be collaterally
attacked.

The court sustained the ruling, however, that

execution may issue only upon a judgment that gives the
nonprevailing party opportunity to file a supersedeas bond
and to stay the proceeding or to make a motion to stay
execution.

A judgment that did not resolve all issues between

the parties was an intermediate order subject to revision by
the trial court at any time before the entry of judgment
adjudicating all claims between all parties and is not a
"judgment" within the meaning of the execution statute, where
the trial court made no determination that there was no just
reason for delay and there was no express direction for entry

of judgment.

Ketcham v. Selles, 748 P.2d 67 (Ore.1987).

International Sav. and Loan Ass'n v. Woods, 731
P.2d 151 (Hawaii 1987) held "an order denying a request for
certification of finality and a prior order directing the
sale of property in execution of a judgment are incompatible.
See HRCP Rule 54(b)."
In 2-H Ranch Co., Inc. v. Simmons, 658 P.2d 68
(Wyo.1983) where the appellant's claim was that a nonfinal
judgment "would not permit the issuance of the writ of
execution against [appellant's] property, the entire execution
and sale procedure was conducted without authority and should
be set aside.", the court agreed stating [t]he purpose behind
requiring that a judgment be the final determination of the
rights of the parties in an action is one of judicial as well
as financial economy in that such a rule prevents multiple
appeals in tHE same suit.

. . . the district court had no

discretion to deny appellant's requested relief . . . [and]
erred in denying appellant's motion [to set aside the sheriff's
sale]."

The court held the execution sale "void for lack of

statutory authority to conduct and perform the same."
There is no contrary authority to the above.

All

courts that have considered the question have held that a nonfinal or intermediate judgment will not support an execution.
The Supreme Court of Utah has held the judgment against the
undersigned to be non-final.

That ruling is the law of the

case and binding on the trial court.

FILED

^

David E. Hardy, Esq. (1367)
01 STRICT COURT
'XQ^
Michael L. Dowdle, Esq. (4025)
Robert L. Payne, Esq. (5129)
ftc
G. Paulo Bangerter, Esq. (5248)
r<* *i J r1 H u'i
ALLEN NELSON HARDY & EVANS
_, „
f _._
Attorneys for Plaintiff
^ ^ ^ £ 3 ^
215 South State Street, Suite 900
^^^^-^^^
Salt Lake City, Utah 84111
*^
""JtsttffeitaB^'
Telephone: (801) 531-8400
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
AMWARE, INC., a Utah
corporation,

>i4v

Plaintiff,

orff

WRIT OF EXECUTION

v.
PRICE-RITE AUTO PARTS,
INC., a Utah corporation,
STEPHEN J. COOK, LYALL K.
CRESSALL and MORRIS MYERS,
individually,

Civil No. C86-8881
Judge Michael R. Murphy

Defendants.

THE STATE OF UTAH:
To the Sheriff or Constable of Salt Lake County, State of Utah:
WHEREAS, Judgment was entered by this Court in the abovecaptioned action against Defendant Morris Myers on May 26, 1988 in
the principal amount of $10,000.00, and
WHEREAS, pursuant

to

said

judgment,

Plaintiffs

are

entitled to be awarded in the amount of $10,000.00, together with
interest thereon at the legal rate of twelve percent (12%) from and
after May 26, 1988, to be collected by Amware, Inc. as a judgment
against Defendant Morris Myers.

WHEREAS, pursusant to said judgment, Plaintiffs are
entitled to attorneys' fees in the amount of $3,634.70 and costs
in the amount of $136.25 together with interest thereon at the
legal rate from and after May 26, 1988, to be collected by Amware,
Inc., as a judgment against Defendant Morris Meyers.
THESE ARE, THEREFORE, to command you to collect the
aforesaid judgment together with interest thereon at the legal rate
from and after May 26, 1988, together with the costs of execution
and that you levy on and sell the personal property described in
the Praecipe served concurently herewith or, if enough of said
personal property cannot be found, than of other exempted personal
or real property of the Plaintiff to satisfy the same with all
legal costs accruing hereon, and this shall be your sufficient
warrant for so doing. Within sixty (60) days, make due returns for
this writ with your doings in the premises hereon endorsed.
WHEREOF FAIL NOT.

Given under my hand and the s e a l of s a i d j C o ^ r t s t h l s
day of March, 1989,

Serve Defendant at;
Morris Myers
295 East Second Avenue
Midvale, Utah 84047
GPB:hh
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MORRIS MYERS
295 East 2nd Avenue
Midvale, Utah 84084
Tele: 801 561 6037
Plaintiff Pro Se
IN THE UNITED STATES DISTRICT COURT, DISTRICT OF UTAH
CENTRAL DIVISION
MORRIS BEECHER MYERS,

I

Plaintiff,

COMPLAINT
(Jury Trial Demanded)

V*
FIRST AMERICAN TITLE INSURANCE
COMPANY, a California corporation,
Defendant.

Case No. 88C-1134W
J

Plaintiff complains and alleges,
1.

Plaintiff is a citizen and resident of the State

of Utah; defendant is a corporation organized and existing under
the laws of the State of California; the matter in controversy
herein exceeds $10,000*00 exclusive of interest and costs;
2.

Plaintiff Morris Beecher Myers is one and the same

person as the Morris Beecher hereafter named as the warrantee in
the hereunto appended Policy of Title Insurance issued by the
defendant to plaintiff;
3.

On August 1, 1988 the real property described as

Lot No, 5, contained within PLAT B - THE COVE ON MT. OLYMPUS,
A Planned Unit Development, Salt Lake County, State of Utah, was
and is reasonably worth the sum of $300,000.00;
4.

Contrary to the warranty and representation of

paragraph 2 and 2a of said Policy of Title Insurance the title

to the whole of said Lot 5 was vested in Mountainwest Mortgage
Corporation, a Utah corporation, whose conveyances were made,
executed, delivered and recorded before the conveyance under
which plaintiff claims a one-half undivided interest in said
Lot No. 5 and which conveyances were known by defendant and
were shown by the public records of the county where said
Lot No* 5 is located at and prior to the date of issue of said
policy;
5.

By reason of the breach of warranty by defendant

as aforestated plaintiff has sustained damage in the sum of
$150,000,00, which is a sum equal to one-half the value of said
Lot 5;
6*

Plaintiff has demanded of defendant that it pay

plaintiff the "Amount of Insurance:

$135,000.00" as contained and

stated in said Policy of Insurance but such demands have in all
things been refused;
7.

Plaintiff has in things performed the conditions

of said Policy of Title Insurance by him to be performed.
WHEREFORE, plaintiff prays judgment against said
defendant in the sum of $135,000.00, interest thereon, costs,
and attorney's fees.
DATED December 5, 19 88.

ECHER MYER
MORRIS BEECHER
MYERS, Blaintiff
Residence and postoffice address:

Form No. 1402(1/70)
ALTA Owner's Policy
Form 8 — 1970
(Amended 10-17-70)
(Standard Coverage)
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E R

OWNER'S
POLICY

:

POLICY OF TITLE INSURANCE
ISSUED THROUGH THE OFFICE OF

Security Title Company
330 EAST 4TH SOUTH • SALT LAKE CITY, UTAH 84111
(801) 363-5841

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS CONTAINED IN SCHEDULE B AND THE
PROVISIONS OF THE CONDITIONS AND STIPULATIONS HEREOF, FIRST AMERICAN TITLE INSURANCE COMPANY, a California corporation, herein called the Company, insures, as of Date of Policy shown in Schedule A,
against loss or damage, not exceeding the amount of insurance stated in Schedule A, and costs, attorneys' fees
and expenses which the Company may become obligated to pay hereunder, sustained or incurred by the insured
by reason of:
1. title to the estate or interest described in Schedule A being vested otherwise than as stated therein;
2. any defect in or lien or encumbrance on such title;
3. lack of a right of access to and from the land; or
4. unmarketabiiity of such title.
IN WITNESS WHEREOF, First American Title Insurance Company has caused this policy to be signed and sealed by
its duly authorized officers as of Date of Policy shown in Schedule A.

First American Title Insurance Company

BY

X^7/^t^<^^
PRESIOENT

ATTEST

^ ^ , 2 ^ - ^
SECRETARY

COUNTERSIGNED;
&

Mmf* <
ASSISTANT SECRETARY

SCi.cDULE OF EXCLUSIONS FROM CG.cERAGE
F O L L O W I N G M A T T E R S A R E EXPRESSLY EXCLUOEO F R O M THE C O V E R A G E O F T H I S POLICY
A N Y LAW, O R D I N A N C E OR G O V E R N M E N T A L R E G U L A T I O N ( I N C L U D I N G B U T N O T L I M I T E D TO B U I L D I N G AND Z O N I N G O R D I N A N C E S
R E S T R I C T I N G OR R E G U L A T I N G OR P R O H I B I T I N G T H E OCCUPANCY. USE OR E N J O Y M E N T OF T H E L A N D , OR R E G U L A T I N G T H E C H A R
A C T E R , D I M E N S I O N S OR L O C A T I O N OF A N Y I M P R O V E M E N T NOW OR H E R E A F T E R ERECTED QN THE L A N D , OR P R O H I B I T I N G /
S E P A R A T I O N I N OWNERSHIP OR A R E D U C T I O N IN T H E D I M E N S I O N S OR A R E A O F T H E L A N D , OR T H E EFFECT OF A N Y VIOLATlOr^
OF A N Y SUCH LAW, O R D I N A N C E OR G O V E R N M E N T A L R E G U L A T I O N
RIGHTS OF E M I N E N T D O M A I N OR G O V E R N M E N T A L R I G H T S OF POLICE POWER UNLESS N O T I C E OF THE EXERCISE OF SUCH RIGHT<
APPEARS I N T H E PUBLIC R E C O R D S A T D A T E OF POLICY
L DEFECTS, L I E N S , E N C U M B R A N C E S , A D V E R S E C L A I M S , OR O T H E R M A T T E R S ia) C R E A T E D , S U F F E R E D , ASSUMED OR A G R E E D T O B^
T H E I N S U R E D C L A I M A N T , (b) N O T KNOWN TO T H E C O M P A N Y A N D N O T S H O W N BY T H E PUBLIC RECORDS B U T K N O W N TO TH1
INSURED C L A I M A N T E I T H E R A T D A T E OF POLICY OR A T T H E D A T E S U C H C L A I M A N T A C Q U I R E D A N ESTATE OR INTEREST
I N S U R E D BY T H I S POLICY A N D N O T DISCLOSED I N W R I T I N G BY T H E I N S U R E D C L A I M A N T T O T H E COMPANY PRIOR T O T H E D A T I
SUCH I N S U R E D C L A I M A N T BECAME A N INSURED H E R E U N D E R ; (c) R E S U L T I N G I N NO LOSS OR D A M A G E T O T H E I N S U R E D C L A I M A N T
(d) A T T A C H I N G OR C R E A T E D S U B S E Q U E N T TO D A T E OF P O L I C Y ; OR (e) R E S U L T I N G I N LOSS OR D A M A G E WHICH W O U L D N O T H A V
BEEN S U S T A I N E D I F T H E I N S U R E D C L A I M A N T H A D P A I D V A L U E FOR T H E ESTATE OR I N T E R E S T INSURED BY T H I S P O L I O

CONDITIONS AND STIPULATIONS
DEFINITION OF

TERMS

The following terms when
:y mean

used in

this

(a)
"insured** the insured named in
»dule A, and, subject to any rights or defenses
Company may have had against the named ind, those who succeed to the interest of such
red by operation of law as distinguished from
hase including, but not limited to, heirs,
nbutees, devisees, survivors, personal representa>, next of kin, or corporate or fiduciary
essors
(b)
"insured claimant"
an
ning loss or damage hereunder.

Insured

(c)
"knowledge" actual knowledge,
constructive knowledge or notice which may be
uted to an insured by reason of any public
>rds
(d)
"land": the land described, specilly or by reference In Schedule C, and improveits affixed thereto which by law constitute real
perty; provided, however, the term " l a n d " does
include any property beyond the lines of the
a specifically described or referred to in Schedule
lor any right, title, interest, estate or easement
abutting streets, roads, avenues, alleys, lanes,
fs or waterways, but nothing herein shall modiar limit the extent to which a right of access to
I from the land is insured by this policy.
(e)
"mortgage" mortgage, deed of
st, trust deed, or other security Instrument
(f)
"public records" those records
ich by law impart constructive notice of matters
ittng to said land
C O N T I N U A T I O N OF I N S U R A N C E A F T E R
C O N V E Y A N C E OF T I T L E
The coverage of this policy shall continue in
ce as of Oate of Policy in favor of an insured so
g as such insured retains an estate or interest in
land, or holds an indebtedness secured by a purise money mortgage given by a purchaser f~>om
h insured, or so long as such insured shall have
jility by reason of covenants of warranty made
such insured in any transfer or conveyance of
h estate or interest, provided, however, -this
licy shall not continue in force in favor of any
rchaser from such insured of-either said estate or
erest or the indebtedness secured by a purchase
>ney mortgage given to such insured

DEFENSE A N O P R O S E C U T I O N OF AC
T i r w : - N O T I C E O F C L A I M T O BE

insured in ail litigation consisting of actions or
proceedings commenced against such insured, or a
defense interposed against an insured in an action
to enforce a contract for a sale of the estate or
interest in said land, to the extent that such liti
gation is founded upon an alleged defect, lien,
encumbrance, or other matter insured against
by this policy.
(b) The insured shall notify the Company
promptly in writing (i) in case any action or proceeding is begun or defense is interposed as set
forth in (a) above, (u) in case knowledge shall
come to an insured hereunder of any claim of title
or interest which is adverse to the title to the
estate or interest, as insured, and which might
cause loss or damage for which the Company may
be liable by virtue of this policy, or (in) if title to
the estate or interest, as insured, is rejected as un
marketable If such prompt notice shall not be
given to the Company, then as to such insured all
liability of the Company shall cease and terminate
in regard to the matter or matters for which such
prompt notice is required, provided, however, that
failure to notify shall in no C8se prejudice the
rights of any such insured under this policy unless
the Company shall be prejudiced by such failure
and then only to the extent of such prejudice
(c) The Company shall have the right at its
own cost to institute and without undue delay
prosecute any action or proceeding or to do any
other act which in its opinion may be necessary or
desirable to establish the title to the estate or interest as insured, and the Company may take any
appropriate action under the terms of this policy,
whether or not it shall be liable thereunder, and
shall not thereby concede liability or waive any
provision of this policy
(d) Whenever the Company
shall have
brought any action or interposed a defense as required or permitted by the provisions of this policy,
the Company may pursue any such litigation to
final determination by a court of competent juris
diction and expressly reserves the right, m its sole
discretion, to appeal from any adverse judgment or
order.
<ej In all cases where this policy permits
or requires the Company to prosecute or provide
for the defense of any action or proceeding, the insured hereunder shall secure to the Company the
right to so prosecute or provide defense in such action or proceeding, and all appeals therein, and permit the Company to use, at its option, the name of
such insured for such purpose Whenever requested
by the Company, such insured shall give the
Company all reasonable aid in any such action or
proceeding, in effecting settlement, securing evi-

4.

N O T I C E OF LOSS ACTION

LIMITATION

OF

In addition to the notices required unde
paragraph 3(b) of theseConditions and Stipulations
a statement in writing of any loss or damage fo
which it is claimed the Company is liable unde
this policy shall be furnished to the Compam
within 90 days after such loss or damage shall hav
been determined and no right of action shall accru
to an insured claimant until 3 0 days after sucl
statement shall have been furnished Failure t
furnish such statement of loss or damage sha
terminate any liability of the Company under thi
policy as to such loss or damage

5.

OPTIONS TO PAY OR O T H E R W I S E SET
T L E CLAIMS

The Company shall have the option to pay c
otherwise settle for or in the name of an insure
claimant any claim insured against or to terminal
all liability and obligations of the Company her<
under by paying or tendering payment of th
amount of insurance under this policy togethc
with any costs, attorneys' fees and expenses \t
curred up to the time of such payment or tender c
payment, by the insured claimant and authorize
by the Company.

6.

DETERMINATION
LOSS

AND

PAYMENT

O

(a) The liability of the Company under th
policy shall in no case exceed the least of
claimant,

(i)
or

(uj
Schedule A

the

actual

loss of

the

insun

the amount of insurance stated

(b) The Company will pay, tn addition T
any loss insured against by this policy, all costs ir
posed upon an insured m litigation carried on t
the Company for such Insured, and all COSJ
attorneys' fees and expenses in litigation earn*
on by such insured with the written 8uthonzatic
of the Company.
(c) When liability has been definitely fix*
in accordance with the conditions of this pohc
the loss or damage shall be payable within 3 0 da
thereafter

(Continued on inside back cover)
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Form No. 1402-A
ALTA Owner's Policy
Form 8 - 3970
SCHEDULE A

Total Fee for Title Search, Examination
and Title Insurance $376.50
Policy No. 158606-1-0

Amount of Insurance: $135,000.00
Date of Policy:
1.

August 1, 1988 at 3:59 p.m,

Name of Insured
MORRIS BEECHER

2.

The estate or interest
Policy vested in:

referred

to herein is at Date of

MORRIS BEECHER,
as to an undivided one-half interest
2a.

The title to the fee simple estate in and to the remaining
undivided one-half interest in and to the land described in
Schedule M C M herein is, at the date hereof, vested in:
MOUNTAINWEST MORTGAGE CORPORATION,
a Utah Corporation

The estate or interest in the land described
and which is covered by this policy is:

in Schedule C

FEE SIMPLE

* * *

PAGE 1

Form No. 1402-C
ALTA Standard Policy
Western Region

158606-1-0

SCHEDULE B
This policy does not insure against loss or damage by reason of
the matters shown in parts one and two following:
Part One:
1.

Taxes or assessments which are not shown as existing liens
by the records of any taxing authority that levies taxes or
assessments on real property or by the public records.

2.

Any facts, rights, interests, or claims which are not shown
by the public records but which could be ascertained by an
inspection of said land or by making inquiry of persons in
possession thereof,

3,

Easements, claims of easement or encumbrances which are not
shown by public records.

4,

Discrepancies, conflicts
in
boundary
lines, shortage
in area, encroachments, or any other facts which a correct
survey would disclose, and which are not shown by public
records .

5.

Unpatented
mining claims; reservations or exceptions in
patents or in Acts authorizing the issuance thereof; water
rights, claims or title to water.

6,

Any lien, or right to a lien, for services, labor or
material theretofore or hereafter furnished, imposed by law
and not shown by the public records.

Part Two:
1.

Taxes for the year
No. 22-11-204-031.

1988 now

a lien, not yet due.

2.

A Tax Sale to Salt Lake County for 1986 General Property
Taxes in the amount of $2,183.69, plus interest, penalty and
costs, entered in Tax Sale Book for the year 1986.
Sidwell
No. 22-11-204-031 .

3.

Said property
is included within the boundaries of Salt
Lake Suburban Sanitary District No. 1 and is subject to the
charges and assessments thereof.

(Continued)

Sidwell

PAGE 2

158606-1-0

SCHEDULE B - Continued

4.

Easement for public utilities and incidental purposes over
the North and South 7 feet and East and West 10 feet of said
property, as shown on the recorded plat.

5.

Declaration of Covenants, Conditions and Restrictions of
The Cove On Mt. Olympus, a Planned
Unit Development,
recorded May 24, 1985 as Entry No. 4090348 in Book 5657 at
page 994 through 1043 of Official Records, and amended by
First Supplement to Declaration of Covenants, Conditions and
Restrictions of The Cove On Mount Olympus, a Planned Unit
Development, recorded September 4, 1985 as Entry No. 4132813
in Book 5687 at page 1966 of Official Records.

6.

The terms and conditions of that Agreement dated April 17,
1985, by and between Gladstone Properties, Inc., a Utah
Corporation, Mountainwest Servcor, a Utah Corporation, Rod
Irwin Custom
Homes, Inc., a Delaware Corporation and
Mountaintop Construction, Inc., a Delaware Corporation.
Said Agreement recorded September
4, 1985 as Entry No.
4132814 in Book 5687 at page 1994, Salt Lake County
Recorder's Office.

7.

(Affects this and other property)
A Deed of Trust given to secure the amount of $170,000.00
and any other amounts payable under the terms thereof, dated
December 20,
1984 and recorded January 8, 1985 as Entry No.
4034957 in Book 5619 at page 1728 of Official Records,
TRUSTOR
: Rod Irwin Custom Homes, Inc., a Delaware
Corporation
and Mountaintop Construction,
Inc., a Delaware Corporation,
TRUSTEE
: Mountainwest Savings and Loan, a Utah Corporation,
BENEFICIARY : MOUNTAINWEST
SAVINGS
AND
LOAN, a Utah
Corporation.
Mountainwest Savings and Loan executed a Deed of Partial
Reconveyance for said Deed of Trust on January 6, 1987,
which was recorded on January 8, 1987 as Entry No. 4381363
in Book 5863 at page 1060 of Official Records.
Oh July 14, 1988 Mountainwest Savings and Loan executed a
Notice of Default and Election to sell property under Deed
of Trust which was recorded on July 15, 1988 as Entry No.
4650672 in Book 6047 at page 2005 of Official Records,
Unless the Partial Reconveyance, set forth
above was
executed
in error as to the property set forth in this
Policy, there is no Deed of Trust to foreclose.
* * *

PAfiF 3

Form No. 1056-A
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158606-1-0
SCHEDULE C

The land referred to in this policy is situated in the State of
UTAH, County of SALT LAKE and is described as follows:
An undivided one-half interest in and to:
Lot No. 5, contained within PLAT B - THE COVE ON MT.
OLYMPUS, a Planned Unit Development, as said Lot is identified in the "Declaration of Covenants, Conditions and
Restrictions of The Cove On Mt. Olympus, a Planned Unit
Development" recorded in Salt Lake County, Utah on May 24,
1985, as Entry No. 4090348 and Book 5657 a,t page 994, as
supplemented by a certain "First Supplement
to Declaration
of Covenants, Conditions and Restrictions of The Cove On
Mt. Olympus, a Planned Unit Development" recorded
in Salt
Lake County, Utah on September 4, 1985 as Entry No, 4132813
in Book 5687 at page 1966.
TOGETHER WITH a non-exclusive right and easement of use and
enjoyment
in and to the Common Areas and Private Roads
described, and as provided
for, in said plat and said
Declaration of Covenants, Conditions, and Restrictions, as
to supplemented,
t

t

t
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ENDORSEMENT
Attached lo Policy No.

158606-1-0

Issued by

First American Title Insurance

Company

The policy is hereby amended by deleting from the Schedule of Exclusions From Coverage
paragraphs 1 and 2 and substituting in lieu thereof the following:
The following matters are expressly excluded from the coverage of this policy.
1. (a)

Governmental police power.

(b)

Any law, ordinance or governmental regulation relating to environmental protection

(c)

Any law, ordinance or governmental regulation (including but not limited to building
and zoning ordinances) restricting or regulating or prohibiting the occupancy, use or
enjoyment of the land, or regulating the character, dimensions c?r location of any
improvement now or hereafter erected on the land, or prohibiting a separation in
ownership or a change in the dimensions or area of the land or any parcel of which the
land Is or was a part

(d)

The effect of any violation of the matters excluded under (a), (b) or (c) above, unless
notice of a defect, lien or encumbrance resulting from a violation has been recorded at
Date of Policy in those records In which understate statutes deeds, mortgages, lis pendens, liens or other title encumbrances must be recorded in order to impart constructive notice to purchasers of the land for value and without knowledge; provided,
however, that without limitation, such records shall not be construed to include records in
any of the offices of federal, state or local environmental protection, zoning, building,
health or public safety authorities.

2.

Rights of eminent domain unless notice of the exercise of such rights appears in the
public records at Date of Policy.

The total liability of the Company under said policy and any endorsements therein shall not
exceed, in the aggregate, the face amount of said policy and costs which the Company is
obligated under the conditions and stipulations thereof to pay.
This endorsement is made a part of said policy and is subject to the schedules, conditions and
stipulations therein, except as modified by the provisions hereof.
This endorsement is not to be construed as insuring the title to said estate or interest as of any
later date than the date of said policy, except as herein expressly provided as to the subject
matter hereof.

Dated:

August 1, 1988 at 3:59 P.M.

First American Title Insurance Company
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CONDITIONS AND STIPULATIONS
(Continued from inside front cover)

MiTATlON OF

LIABILITY

o claim shall arise or be maintainable under
y (a) if the Company, after having received
f an alleged defect, lien or encumbrance in3inst hereunder, by litigation or otherwise,
such defect, lien or encumbrance or esthe title, as Insured, within a reasonable
er receipt of such notice, (b) in the event
ion until there has been a final determinaB court of competent jurisdiction, and disof all appeals therefrom, adverse to the
Insured, as provided in paragraph 3 hereof,
or liability voluntarily assumed by an Insettling 8ny claim or suit without prior
consent of the Company
EDUCTION OF

LIABILITY

II payments under this policy, except paynade for costs, attorneys' fees and exshall reduce the amount of the insurance
to. No payment shall be made without
ig this policy for endorsement of such
unless the policy be lost or destroyed, in
jse proof of such loss or destruction shall
shed to the satisfaction of the Company.
IABILITY

NONCUMULATIVE

is expressly understood that the amount of
e under this policy shall be reduced by any
the Company may pay under any policy
either (a) a mortgage shown or referred to
jule B hereof which is a lien on the estate
st covered by this policy, or (b) a mortgage
r executed by an insured which is a charge
on the estate or interest described or re3 in Schedule A , and the amount so paid
deemed a payment under this policy. The
y shall have the option to apply to the pay\ any such mortgages any amount that
e would be payable hereunder to the in/vner of the estate or interest covered by
cy and the amount so paid shall be deemed
mt under this policy to said insured owner.

10.

12.

APPORTIONMENT

If the land described in Schedule C consists of two or more parcels which are not used as
a single site, and a loss is established affecting one
or more of said parcels but not all, the loss shall
be computed and settled on a pro rata basis as if
the amount of insurance under this policy was divided pro rata as to the value on Date of Policy of
each separate parcel to the whole, exclusive of any
improvements made subsequent to Date of Policy,
unless a liability or value has otherwise been agreed
upon as to each such parcel by the Company and
the insured at the time of the issuance of this
policy and shown by an express statement herein
or by an endorsement attached hereto
11.

SUBROGATION
SETTLEMENT

UPON

PAYMENT

OR

Whenever the Company shall have settled a
claim under this policy, all right of subrogation
shall vest in the Company unaffected by any act of
the insured claimant. The Company shall be subrogated to and be entitled to all rights and remedies
which such insured claimant would have had against
any person or property in respect to such claim
had this policy not been issued, and if requested by
the Company, such insured claimant shall transfer
to the Company all rights and remedies against any
person or property necessary in order to perfect
such right of subrogation and shall permit the
Company to use the name of such insured claimant
in any transaction or litigation involving such rights
or remedies If the payment does not cover the
loss of such insured claimant, the Company shall be
subrogated to such rights and remedies in the proportion which said payment bears to the amount of
said loss If loss should result from any act of such
insured claimant, such act shall not void this policy,
but the Company, In that event, shall be required
to pay only that part of any losses insured against
hereunder which shall exceed the amount, if any,
lost to the Company by reason of the impairment
of the right of subrogation.

LIABILITY

LIMITED

TO THIS

POLICY

This instrument together with all endorsements and other instruments, if any, attached
hereto by the Company is the entire policy and
contract between the insured and the Company
Any claim of loss or damage, whether or not
based on negligence, and which arises out of the
status of the title to the estate or interest covered
hereby or any action asserting such claim, shall be
restricted to the provisions and conditions and
stipulations of this policy
No amendment of or endorsement to this
policy can be made except by writing endorsed
hereon or attached hereto signed by either the Presi
dent, a Vice President, the Secretary, an Assistant
Secretary, or validating officer or authorized signatory of the Company
13.

N O T I C E S , WHERE S E N T

All notices required to be given the Company
and any statement in writing required to be fur
nished the Company shall be addressed to it at its
main office at 421 North Mam Street Santa Ana
California, or to the office which issued this policy

POLICY

OF

TITLE

INSURANCE

CO
CO

co
CD
H

O

First American Title Insurance Company
HOME OFFICE 471 NORTH MAIN STREET. SANTA ANA. CALIFORNIA 97701

JAREA 714) 558 3711

David E. Hardy, Esq. (1367)
Michael L. Dowdle, Esq. (4025)
Robert L. Payne, Esq. (5129)
G. Paulo Bangerter, Esq. (5248)
ALLEN NELSON HARDY & EVANS
Attorneys for Plaintiff
215 South State Street, Suite 900
Salt Lake City, Utah 84111
Telephone: (801) 531-8400

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
AMWARE, INC., a Utah
corporation,
Plaintiff,

)
)
)

v.

)

PRICE-RITE AUTO PARTS,
INC., a Utah corporation,
STEPHEN J. COOK, LYALL K.
CRESSALL and MORRIS MYERS,
individually,

)
)
)
)
)
)
)

Defendants.

PRAECIPE

Civil No. C86-8881
Judge Michael R. Murphy

THE STATE OF UTAH:
To the Sheriff or Constable of Salt Lake County, State of Utah:
You are hereby directed to levy upon and sell the
personal property, both tangible and intangible, of Defendant,
Morris Myers.
The property to be sold is more particularly described
as follows:
Any and all of the Defendant Morris Myers1, right, title
and interest in and to any and all claims or causes of action
asserted by Plaintiff in certain civil law suits presently filed

against certain party Defendants in the Third Judicial District
Court,

salt

Lake County,

particularly

described

State
in

of Utah,
Exhibit

which

"A"

lawsuits

attached

are
hereto

more
and

incorporated herein by this reference.
DATED this

JZ

day of March, 1989.

ALLEN NELSON HARDY & EVANS

DaKrid E. Hard/, Esq.
Michael L. Dowdle, Esq.
Robert L. Payne, Esq. G .
Paulo Bangerter, Esq.

GPB:hh
896
2

David E. Hardy, Esq. (1367)
Michael L. Dowdle, Esq. (4025)
Robert L. Payne, Esq. (5129)
G. Paulo Bangerter, Esq. (5248)
ALLEN NELSON HARDY & EVANS
Attorneys for Plaintiff
215 South State Street, Suite 900
Salt Lake City, Utah 84111
Telephone: (801) 531-8400

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
AMWARE, INC., a Utah
corporation,
Plaintiff,

]
i

AMENDED PRAECIPE

'f T

V•

PRICE-RITE AUTO PARTS,
INC., a Utah corporation,
STEPHEN J. COOK, LYALL K.
CRESSALL and MORRIS MYERS,
individually,
Defendants.

]
]
i
i
]

Civil No. C86-8881
Judge Michael R. Murphy

THE STATE OF UTAH:
To the Sheriff or Constable of Salt Lake County, State of Utah:
You are hereby directed to levy upon and sell the
personal property, both tangible and intangible, of Defendant,
Morris Myers.
The property to be sold is more particularly described
as follows:
Any and all of the Defendant Morris Myers1 right, title
and interest in and to any and all claims or causes of action
asserted by Plaintiff in certain civil law suits presently filed

against certain party Defendants in the United States District
Court, District of Utah, Central Division, which lawsuits are more
particularly described in Exhibit "A" and Exhibit "B" attached
hereto and incorporated herein by this reference.
DATED this

I

day of April, 1989.

ALLEN NELSON HARDY & EVANS

^ftavid E. Har6y, Esq.
Michael L.^Dowdle, Esq.
Robert L. Payne, Esq. G .
Paulo Bangerter, Esq.

GPB:hh
1059
2

MORRIS MYERS
295 East 2nd Avenue
Midvale, Utah 84084
Tele: 801 561 6037
Plaintiff Pro Se
IN THE UNITED STATES DISTRICT COURT, DISTRICT OF UTAH
CENTRAL DIVISION
MORRIS BEECHER MYERS,

I

Plaintiff,

COMPLAINT
(Jury Trial Demanded)

V.
FIRST AMERICAN TITLE INSURANCE
COMPANY, a California corporation,
Defendant.

Case No. 88C-1134W
j

Plaintiff complains and alleges,
1.

Plaintiff is a citizen and resident of the State

of Utah; defendant is a corporation organized and existing under
the laws of the State of California; the matter in controversy
herein exceeds $10,000.00 exclusive of interest and costs;
2.

Plaintiff Morris Beecher Myers is one and the same

person as .the Morris Beecher hereafter named as the warrantee in
the hereunto appended Policy of Title Insurance issued by the
defendant to plaintiff;
3.

On August 1, 1988 the real property described as

Lot No- 5, contained within PLAT B - THE COVE ON MT. OLYMPUS,
A Planned Unit Development, Salt Lake County, State of Utah, was
and is reasonably worth the sum of $300,000-00;
4.

Contrary to the warranty and representation of
^ f.h^ title

to the whole of said Lot 5 was vested in Mountainwest Mortgage
Corporation, a Utah corporation, whose conveyances were made,
executed, delivered and recorded before the conveyance under
which plaintiff claims a one-half undivided interest in said
Lot No, 5 and which conveyances were known by defendant and
were shown by the public records of the county where said
Lot No. 5 is located at and prior to the date of issue of said
policy;
5.

By reason of the breach of warranty by defendant

as aforestated plaintiff has sustained damage in the sum of
$150,000*00, which is a sum equal to one-half the value of said
Lot 5;
6-

Plaintiff has demanded of defendant that it pay

plaintiff the "Amount of Insurance:

$135,000.00" as contained and

stated in said Policy of Insurance but such demands have in all
things been refused;
7.

Plaintiff has in things performed the conditions

of said Policy of Title Insurance by him to be performed.
WHEREFORE, plaintiff prays judgment against said
defendant in the sum of $135,000-00, interest thereon, costs,
and attorney's fees.
DATED December 5, 1988.

/^i^^Z<f

UJ^<-c/c+~t

£<~>*S*^<L^

MORRIS BEECHER MYERS, Plaintiff
Residence and postoffice address:

Form No 1402(1/70)
ACTA Owner's PoUcy
Form G — 1970
(Amended 10-17-70}
(Standard Cover ace)

<

A M £

OWNER'S
POLICY

;.

,S

C

POLICY OF TITLE INSURANCE
ISSUED THROUGH THE OFFICE OF

Security Title Company
330 EAST 4TH SOUTH

•

SALT IAK£ CITY, UTAH 84111

(801) 363-5841

SUBJECT TO THE EXCLUSIONS FROM COVERAGE. THE EXCEPTIONS CONTAINEO IN SCHEOULE 8 AND THE
PROVISIONS OF THE CONDITIONS AND STIPULATIONS HEREOF, FIRST A M E R I C A N TITLE INSURANCE C O M PANY, a California corporation, herein called the Company, insures, as of Date of Policy shown in Schedule A.
against loss or damage, not exceeding the amount of insurance stated in Schedule A , and costs, attorneys' fees
and expenses which the Company may become obligated to pay hereunder, sustained or incurred by the insured
by reason of:
1. title to the estate or interest described in Schedule A being vested otherwise than as statod therein;
2. any defect in or lien or encumbrance on such title;
3. lack of a right of access to and from the land; or
4. unmarketability of such title.

IN WITNESS WHEREOF, First American Title Insurance Company has caused this policy to be signed and sealed by
its duly authorized officers as of Date of Policy shown in Schedule A .

First American Title Insurance Company

^^jy&

BY

PRESIOENT

ATTEST

c

^.6^sgr^
SECRETARY

COUNTERSIGNEO:
C/

ASSISTANT SECRETARY

SCi.cDULE OF EXCLUSIONS FROM C C . d R A G E
O L L O W I N G M A T T E R S A R E EXPRESSLY EXCLUDED F R O M THC C O V E R A G E O F T H I S POLICY:
* N Y LAW, O R D I N A N C E OR G O V E R N M E N T A L . R E G U L A T I O N ( I N C L U O I N G BUT N O T L I M I T E O TO QUILOING AND Z O N I N G O R D I N A N C E S
R E S T R I C T I N G OR R E G U L A T I N G OR PROHIBITING T H E O C C U P A N C Y . USE OR E N J O Y M E N T OF THE L A N O . OR R E G U L A T I N G T H E C H A R
«\CTER. D I M E N S I O N S OR L O C A T I O N OF ANY I M P R O V E M E N T N O W OR H E R E A F T E R ERECTEO ON THE LANO, OR P R O H I B I T I N G /
SEPARATION I N O W N E R S H I P OR A REOUCTION IN T H E O I M E N S I O N S OR A R E A OF T H E L A N O , OR THE EFFECT OF A N Y V I O L A T l O r ^
OF A N Y SUCH LAW. O R O I N A N C E OR G O V E R N M E N T A L R E G U L A T I O N .
R I G H T S OF E M I N E N T O O M A I N OR G O V E R N M E N T A L R I G H T S O F P O L I C E POWER UNLESS NOTICE OF THE EXERCISE OF S U C H RJGHTi
APPEARS IN T H E PUBLIC RECORDS A T OATE OF POLICY.
D E F E C T S . L I E N S . E N C U M B R A N C E S , AOVERSE C L A I M S . OR O T H E R M A T T E R S (a} C R E A T E D . S U F F E R E D , ASSUMEO OR A G R E E O T O B^*
T H E I N S U R E D C L A I M A N T ; (b) N O T KNOWN TO T H E C O M P A N Y A N D N O T SHOWN BY T H E PUBLIC RECORDS BUT K N O W N TO T H l
I N S U R E D C L A I M A N T E I T H E R A T O A T E OF POLICY OR A T T H E O A T E SUCH C L A I M A N T A C Q U I R E D A N ESTATE OR INTEREST
I N S U R E D BY T H I S P O L I C Y A N D N O T DISCLOSED I N W R I T I N G BY T H E I N S U R E D C L A I M A N T TO T H E COMPANY PRIOR T O T H E O A T l
SUCH I N S U R E D C L A I M A N T BECAME A N INSURED H E R E U N O E R ; (c) R E S U L T I N G I N NO LOSS OR D A M A G E TO T H E I N S U R E D C L A I M A N T
(d) A T T A C H I N G OR C R E A T E O SUBSEQUENT TO D A T E OF P O L I C Y ; OR (e) R E S U L T I N G I N LOSS OR DAMAGE WHICH W O U L D N O T H A V i
BEEN S U S T A I N E D I F T H E I N S U R E D C L A I M A N T H A D P A I D V A L U E FOR T H E ESTATE OR INTEREST INSURED BY T H I S P O L I O

CONDITIONS A N D STIPULATIONS
DEFINITION OF TERMS
The following term* when used in
mean:

this

(a}
"insured": the insured named in
ule A , and, subject to any rights or defenses
ompany may have had against the named in, those who succeed to the interest of such
^d by operation of law as distinguished from
ase including, but not limited to, heirs,
Dutees.devisees, survivors, personal rcprescntanext of kin. or corporate or fiduciary
ssors.
(b)
"insured claimant": an Insured
Ing loss or damage hereunder.
(cJ
"knowledge": actual knowledge,
onstructive knowledge or notice which may be
ted to an insured by reason of any public
ds.
(d)
" l a n d " : the land described, speciy or by reference In Schedule C. and improvets affixed thereto which by law constitute real
a r t y ; provided, however, the term "land" does
include any property beyond the lines of the
specifically described or referred to in Schedule
or any right, title, interest, estate or easement
ibutting streets, roads, avenues, alleys, lanes,
s or waterways, but nothing herein shall modir limit the extent to which a right of access to
from the land is Insured by this policy.
(e)
"mortgage": mortgage. deed of
t. trust deed, or other security instrument.
(f)
"public records": those records
ch by law impart constructive notice of matters
ting to said land.
C O N T I N U A T I O N OF I N S U R A N C E A F T E R
CONVEYANCE OF TITLE
The coverage of this policy shall continue in
ze as of Oato of Policy in favor of an insured so
g as such insured retains an estate or interest in
land, or holds an indebtedness secured by a purisc money mortgage given by a purchaser f"om
:h Insured, or so long as such insured shall have
aility by reason of covenants of warranty made
such insured in any transfer or conveyance of
:h estate or interest; provided, however, -this
licy shall not continue in force in favor of any
rchascr from such insured of-either said estate or
ercst or the indebtedness secured by. a purchase
3ney mortgage given to such insured.

insured in all litigation consisting of actions or
rocccdings commenced against such insured, or a
efenso interposed against an insured in an action
to enforce a contract for a sale of the estate or
interest in said land, to the extent that such litigation is founded upon an alleged defect, lien,
encumbrance, or other matter insured against
by this policy.

S

(b)The insured shall notify the Company
promptly in writing (i) in case any action or proceeding is begun or defense is interposed as set
forth in (a) above, (ii) in case knowledge shall
come to an insured hereunder of any claim of title
or interest which Is adverse to the title to the
estate or interest, as insured, and which might
cause loss or damage for which the Company may
be liable by virtue of this policy, or {iiiJ If title to
the estate or interest, as insured, is rejected as unmarketable. If such prompt notice shall not be
given to the Company, then as to such insured all
liability of the Company shall cease and terminate
in regard to the matter or matters for which such
prompt notice is required; provided, however, that
failure to notify shall in no case prejudice the
rights of any such insured under this policy unless
the Company shall be prejudiced by such failure
and then only to the extent of such prejudice.
(c) The Company shall have the right at Us
own cost to institute and without undue delay
prosecute any action or proceeding or to do any
other act which i n i t s opinion may be necessary or
desirable to establish the title to the estate or interest as insured, and the Company may take any
appropriate action under the terms of this policy,
whether or not it sholl be liable thereunder, and
shall not thereby concede liability or waive any
provision of this policy.
(d) Whenever
the Company
shall have
brought any action or interposed a defense as required or permitted by the provisions of this policy,
the Company may pursue any such litigation to
final determination by a court of competent jurisdiction and expressly reserves the right, in its sole
discretion, to appeal from any adverse judgment or
order.
(el In all cases where this policy permits
or requires the Company to prosecute or provide
for the defense of any action or proceeding, the insured hereunder shall secure to the Company the
right to so prosecute or provide defense in such action or proceeding, and all appeals therein, and permit the Company to use. at its option, the namo of
such insured for such purpose. Whenever requested
hv the Company, such insured shall give the

4.

NOTICE OF LOSS ACTION

LIMITATION

Of

In addition to the notices required unde«
paragraph 3(b) of these Conditions and Stipulations
a statement in writing of any loss or damage fo«
which it is claimed the Company is liable unde«
this policy shall be furnished to the Company
within 90 days after such loss or damage shall havt
been determined and no right of action shall accru*
to an insured claimant until 3 0 days after sue*
statement shall have been iccnuhcd. Failure tc
furnish such statement of loss or damage shar.
terminate any liability of the Company under th«:
policy as to such loss or damage.

5.

OPTIONS TO PAY OR O T H E R W I S E SETTLE C L A I M S

The Company shall have the option to pay o«
""otherwise settle for or in the name of on insurcc
claimant any claim insured against or to terminate
alt liability and obligations of the Company here
under by paying or tendering payment of the
amount of insurance under this policy togethe
with any costs, attorneys' fees and expenses in
currcd up to the time of such payment or tender o
payment, by the insured claimant and authoriie<
by the Company.

6.

DETERMINATION
LOSS

ANO

PAYMENT

Oi

(a) Tho liability of the Company under th
policy shall in no case exceed the least of:
(i)
claimant; or

the

actual

loss of

the

insure

(ii)
Schedule A .

the amount of insurance stated

(b) The Company will pay, in addition i
any loss insured against by this policy, all costs ir
posed upon an insured in litigation carried on t
the Company for such insured, and all cosi
attorneys* fees and expenses in litigation carri<
on by such insured with the written authorizati<
of the Company.
(cJ When liability has been definitely fix*
in accordance with the conditions of this polic
the loss or damage shall be payable within 3 0 da
thereafter.

Form No. 1402-A
ALTA Owner's Policy
Form 8 - 1970

ORDER NO. 256292
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SCHEDULE A
Total Fee for Title Search, Examination
and Title Insurance $376.50
Amount of Insurance: $135,000.00
Date of Policy:
1.

Policy No. 158606-1-0

August 1, 1988 at 3:59 p.m.

Name of Insured:
MORRIS 8EECHER

2.

referred

The estate or interest
Policy vested in:

to herein is at Oate of

MORRIS BEECHER,
as to an undivided one-half interest
2a,

The title to the fee simple estate in and to the remaining
undivided one-half interest in and to the land described in
Schedule "C M herein is, at the date hereof, vested in:
MOUNTAINVEST MORTGAGE CORPORATION,
a Utah Corporation

3.

The estate or interest in the land described
and which is covered by this policy is:

FEE SIMPLE

*

*

<

in Schedule C

Form No. 1402-C
ALTA Standard Policy
Western Region

158606-1-0

SCHEDULE 8
This policy does not insure against loss or damage by reason of
the matters shown in parts one and two following:
Part One:
1.

Taxes or assessments which are not shown as existing liens
by the records of any taxing authority that levies taxes or
assessments on real property or by the public -records.

2.

Any facts, rights, interests, or claims which are not shown
by the public records but which could be ascertained by an
inspection of said land or by making inquiry of persons in
possession thereof.

3.

Easements, claims of easement or encumbrances which are not
shown by public records.

4.

Discrepancies, conflicts
in
boundary
lines, shortage
in area, encroachments, or any other facts which a correct
survey would disclose, and which are not shown by public
records .

5.

Unpatented mining claims; reservations or exceptions in
patents or in Acts authorizing the issuance thereof; water
rights, claims or title to water.

6.

Any lien, or right to a lien, for services, labor or
material theretofore or hereafter furnished, imposed by law
and not shown by the public records.

Part Two:
1.

Taxes for the year
No. 22-11-204-031.

1988 now

a lien, not yet due.

Sidwell

2.

A Tax Sale to Salt Lake County for 1986 General Property
Taxes in the amount of $2,183.69, plus interest, penalty and
costs, entered in Tax Sale 8ook for the year 1986.
Sidwell
No. 22-11-204-031.

3.

Said property is included within the boundaries of Salt
Lake Suburban Sanitary District No. 1 and is subject to the
charges and assessments thereof.

SCHEDULE 6 - Continued

158606-1-0

4.

Easement for public utilities and incidental purposes over
the North and South 7 feet and East and West 10 feet of said
property, as shown on the recorded plat.

5.

Declaration of Covenants, Conditions and Restrictions of
The Cove On Mt. Olympus, a Planned
Unit Development,
recorded flay 24, 1985 as Entry No, 4090348 in Book 5657 at
page 994 .through 1043 of Official Records, and amended by
First Supplement to Declaration of Covenants, Conditions and
Restrictions of The Cove On Mount Olympus, a Planned Unit
Development, recorded September 4, 1985 as Entry No. 4132813
in 8ook 5687 at page 1966 of Official Records.

6.

The terms and conditions of that Agreement dated April 17,
1985, by and between Gladstone Properties, Inc., a Utah
Corporation, Mountainwest Servcor, a Utah Corporation, Rod
Irwin Custom
Homes, Inc., a Delaware Corporation and
fiountaintop Construction, Inc., a Delaware Corporation.
Said Agreement recorded September 4 f
1985 as Entry No.
4132814 in Book 5687 at page 1994, Salt Lake County
Recorder's Office.

7.

(Affects this and other property)
A Deed of Trust given to secure the amount of $170,000.00
and any other amounts payable under the terms thereof, dated
December 20, 1984 and recorded January 8, 1985 as Entry No.
4034957 in 8ook 5619 at page 1728 of Official Records,
TRUSTOR
: Rod Irwin Custom Homes, Inc., a Delaware
Corporation
and Mountaintop Construction,
Inc., a Delaware Corporation,
TRUSTEE
: Mountainwest Savings and Loan, a Utah Corporat ion,
BENEFICIARY : MOUNTAINWEST
SAVINGS
AND
LOAN, a Utah
Corporation.
Mountainwest Savings and Loan executed a Deed of Partial
Reconveyance for said Deed of Trust on January 6, 1987,
which was recorded on January 8, 1987 as Entry No. 4381363
in 8ook 5863 at page 1060 of Official Records.
On July 14, 1988 Mountainwest Savings and Loan executed a
Notice of Oefault and Election to sell property under Oeed
of Trust which was recorded on July 15, 1988 as Entry No.
4650672 in Book 6047 at page 2005 of Official Records.
Unless the Partial Reconveyance, set forth
above was
executed
in error as to the property set forth in this
Policy, there is no Deed of Trust to foreclose.

Form No. 1056-A
All Policy Forms

150606-1-0
SCHEDULE C

The land
referred
to in this policy is situated in the State of
UTAH, County of SALT LAKE and is described as follows:
An undivided one-half interest in and to:
Lot No. S f contained within PLAT 8 - THE COVE ON MT.
OLYMPUS, a Planned Unit Development, as said Lot is identified in the "Declaration of Covenants, Conditions and
Restrictions of The Cove On fit. Olympus, a Planned Unit
Development" recorded in Salt Lake County, Utah on. May 24,
1985, as Entry No, 4090346 and Book 5657 at page 994, as
supplemented by a certain "First Supplement
to Declaration
of Covenants, Conditions and Restrictions of The Cove On
fit. Olympus, a Planned Unit Development" recorded
in Salt
Lake County, Utah on September 4, 1985 as Entry No, 4132613
in Book 5687 at page 1966.
TOGETHER WITH a non-exclusive right and easement of use and
enjoyment
in and to the Common Areas and Private Roads
described, and as provided for, in said plat and said
Declaration of Covenants, Conditions, and Restrictions, as
to supplemented,
*

RC\rc 8\19\88
256292p
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ENDORSEMENT
Attached to Policy No.

158606-1-0

Issued by

First American Title Insurance

Company

The policy is hereby amended by deleting from the Schedule of Exclusions From Coverage
paragraphs 1 and 2 and substituting in lieu thereof the following:
The following matters are expressly excluded from the coverage of this policy:
1, (a)

Governmental police power.

(b)

Any lav/, ordinance or governmental regulation relating to environmental protectioa

(c)

Any law, ordinance or governmental regulation (including but not limited to building
and zoning ordinances) restricting or regulating or prohibiting the occupancy, use or
enjoyment of the land, or regulating the character, dimensions <?r location of any
improvement now or hereafter erected on the land, or prohibiting a separation in
ownership or a change in the dimensions or area of the land or any parcel of which the
land Is or was a part

(d)

The effect of any violation of the matters excluded under (a), (b) or (c) above, unless
notice of a defect, lien or encumbrance resulting from a violation has been recorded at
Date of Policy in those records In which understate statutes deeds, mortgages, lis pendens, liens or other title encumbrances must be recorded In order to impart constructive notice to purchasers of the (and for value and without knowledge; provided,
however, that without limitation, such records shall not be construed to include records in
any of the offices of federal, state or local environmental protection, zoning, building,
health or public safety authorities.

2.

Rights of eminent domain unless notice of the exercise of such rights appears in the
public records at Date of Policy.

The total liability of the Company under said policy and any endorsements therein shall not
exceed, In the aggregate, the face amount of said policy and costs which the Company Is
obligated under the conditions and stipulations thereof to pay.
This endorsement is made a part of said policy and is subject to the schedules, conditions and
stipulations therein, except as modified by the provision^-bereof.
This endorsement is not to be construed as insuring the title to said estate or interest as of any
later date than the date of said policy, except as herein expressly provided as to the subject
matter hereof.

Dated:

August 1, 1988 a t 3:59 P.M.

/ \ \ U E /A';

/ ^ .

First American Title Insurance Company
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CONDITIONS AND STIPULATIONS
(Continued from inside front cover!

IMITATION OF

LIABILITY

o claim shall arise or be maintainable under
:y (a) if the Company, after having received
f an alleged defect, lien or encumbrance inatnst hereunder, by UttQation or otherwise,
such defect, lien or encumbrance or cs; the title, as Insured, within a reasonable
cr receipt of such notice; (b) in the event
cion until there has been a final determinaa court of competent jurisdiction, and disof all appeals therefrom, adverse to the
Insured, as provided in paragraph 3 hereof;
for liability voluntarily assumed by an Ini settling any claim or suit without prior
consent of the Company.
IEOUCTION OF

LIA81L1TY

Ul payments under this policy, except paymade for costs, attorneys* fees and exshall reduce the amount of the Insurance
tto. No payment shall be made without
ng this policy for endorsement of such
it unless the policy be lost or destroyed, in
:ase proof of such loss or destruction shall
ished to the satisfaction of the Company.
JABILITY NONCUMULATIVE t is expressly understood that the amount of
ce under this policy shall be reduced by any
: the Company may pay under any policy
j either (a) o mortgage *hown or referred to
idule B hereof which is a lien on the estate
est covered by this policy, or (b) a mortgage
er executed b y on Insured which is a charge
on the estate or interest described or reto In Schedule A , and the amount so paid
j deemed a payment under this policy. The
ny shall have the option to apply to the pcyo( any such mortgages any amount that
ise would be payable hereunder to the irv
Dwner of the estate or interest covered by
ticy and the amount so paid shall be deemed
lent under this policy to said insured owner.

10.

12.

APPORTIONMENT

If the land described in Schedule C consists of two or more parcels which ace n o t used as
a single site, and a loss Is established affecting one
or more of said parcels but not all. the loss shall
be computed and settled on a pro rata basis as if
the amount of insurance under this policy was divided pro rata as to the value on Date of Policy of
each separate parcel to the whole, exclusive of any
improvements made subsequent to Oate of Policy,
unless a liability or value has otherwise beon agreed
upon as to each such parcel by the Company and
the insured at the time of the issuance of this
policy and shown by an express statement herein
or by an endorsement attached hereto.
11.

SUBROGATION
SETTLEMENT

UPON

PAYMENT

OR

Whenever the Company shall have settled a
claim under this policy, all right of subrogation
shall vest in the Company unaffected b y any act of
the insured claimant. The Company shall bo subrogated to and be entitled to all rights and remedies
which such insured claimant would have had against
any person or property in respect to such claim
had this policy not been Issued, and if requested by
the Company, such insured claimant shall transfer
to the Company all rights and remedies against any
person or property necessary in order to perfect
such right of subrogation and shall permit the
Company to use the name of such insured claimant
in any transaction or litigation involving such rights
or remedies. If the payment does not cover the
loss of such insured claimant, the C o m p a n y shall be
subrogated to such rights and remedies in the proportion which said payment bears to the amount of
$3id loss. If loss should result from any act of such
insured claimant, such act shall not void this policy,
but the Company, in that event, shall be required
to pay only that part of any losses insured against
hereunder which shall exceed the amount, if any.
lost to the Company by reason of the impairment
of the right of subrogation.

LIABILITY

LIMITED

TO T H I S

POLICY

This instrument together w i t h all endorsements and other instruments, if any, attached
hereto by the Company is the entire policy and
contract between the insured end the Company.
A n y claim of loss or damage, whether or not
based on negligence, and which arises out of the
status of the title to the estate or interest covered
hereby or any oction asserting such claim, shall be
restricted to the provisions and conditions and
stipulations of this policy.
No amendment of or endorsement to this
policy can be made except by writing endorsed
hereon or attached hereto signed by either the President, a Vice President, the Secretary, an Assistant
Secretary, or validating officer or authorized signatory of the Company.
13.

NOTICES, WHERE SENT

All notices required to be given the Company
and any statement in writing required to be furnished the Company shall be addressed to it at its
main office at <21 North Main Street. Santa A n a .
California, or to the office which issued this policy.

POLICY

OF

TITLE

INSURANCE

CO
CO

^r

CO
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First American Title Insurance Company
HOME O m C E

471 NORTH MAIM STREET. SANTA ANA, CALIFORNIA 97701

(AREA 7 14| 550 3711
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MORRIS MYERS, Pro Se
295 East 2nd Avenue
Midvale, Utah 84047
Tel: 801 561 6037
IN THE UNITED STATES DISTRICT COURT, DISTRICT OF UTAH
CENTRAL DIVISION
FIRST AMERICA TITLE INSURANCE
COMPANY,

SEPARATE ANSWER OF DEFENDANT
MORRIS MYERS

Plaintiff,
Civil Number 88 C 1118S

V.
MORRIS MYERS, et a l . ,

{^uUMf^fcU^.

J-lO-r?

Defendants
Defendant/ Morris Myers, answering the complaint of the
plaintiff/
1.

Denies each and every allegation/ matter and

thing in plaintiff's said complaint contained and alleged
except those hereinafter expressly admitted or qualified;
2.

Admits the allegations of paragraphs 1 through 8 of

said complaint/ so much of paragraph 9 of said complaint which
alleges on June 29/ 1988 Rod Irwin Custom Homes/ Inc./ a Delaware
corporation/ ordered from plaintiff herein the Commitment for
Title Insurance attached to said complaint and what is indicated
thereby; this defendant further admits the allegations of paragraphs
10 of said complaint/ so much of paragraph 11 of said complaint
whlich alleges Rod Irwin Custom H o m e s , Inc./ a Delaware corporation/
requested that plaintiff issue a policy of title insurance insuring
the interest therein described and for an amount therein stated;
and this defendant admits the allegations of paragraph 12 of said

complaint;
3.

Plaintiff's complaint fails to state a claim

upon which relief can be granted;
4.

Said complaint is not well grounded in fact and

is not warranted by existing law or good faith argument for
the extension, modification, or reversal of existing law, and
the same was interposed by plaintiff for an improper purpose,
and this defendant is is entitled to his reasonable expenses
incurred because of the filing by plaintiff of said complaint,
including a reasonable attorney's fee*
COUNTERCLAIM
For his counterclaim against plaintiff, this defendant
complains and alleges as follows:
1.

The jurisdictional facts for this counterclaim are

the same as those facts alleged in paragraph 1 of plaintiff's said
complaint;
COUNT ONE
2.

On August 1, 1988 the real property described as

Lot 5, Plat B - The Cove on Mt Olympus, Salt Lake County, State
of Utah, was and is reasonably worth the sum of $300,000.00;
3.

This defendant is the insured in the title policy

describing said property a copy of which title policy is appended
to plaintiff's complaint;
4.

Contrary to the warranty and representation of

paragraph 2 and 2a of said policy of title insurance the title
to the whole of said Lot 5 was vested in Mountainwest Mortgage
Corporation, a Utah corporation;

5.

By reason of the facts and circumstances stated

in paragraph 4, above, and the resulting breach of warranty by
plaintiff, this defendant has sustained damage at the hands of
said plaintiff in the sum of $150,000 which is the value of the
interest in said Lot 5 lost to this defendant;
COUNT TWO
6.

This defendant has demanded of plaintiff that plaintiff

pay this defendant the nAmount of Insurance: $135,000,00n as
contained and stated in said policy but such demands have in all
things been refused;
7.

This defendant has in all things performed the

conditions of said policy by him to be performed in order for
this defendant to be entitled to payment under said policy;
8.

By reason of said refusal to pay or settle said

policy plaintiff has been and is guilty of vexatious, unreasonable,
bad faith, and unjustified refusal to pay or settle said policy
to this defendant's compensatory, punitive, and penalty damage in
the sura of $500,000,00.
WHEREFORE, this defendant prays judgment against plaintiff
under Count One for $135,000.00, and under Count Two, for $500,000.00,
and in addition, for expenses and attorney's fees mentioned in
paragraph 4, above, as shall be determined at trial or hearing
held pursuant to Rule 11, F.R.Ci.P., and for interest, costs, and
attorney's fees.
DATED January 19, 1989.
THIS DEFENDANT DEMANDS TRIAL BY JURY
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

AMWARE, INC., a Utah
corporation,

ORDER
CIVIL NO. C - 8 6 - 8 8 8 1

Plaintiff,
vs.
PRICE-RITE AUTO PARTS, I N C . ,
a Utah c o r p o r a t i o n , e t a l . ,
Defendant.

The
vacating
sheriff's

Motion

of

a writ
sale

Dated t h i s

of

Morris

Myers

garnishment,

for

an o r d e r

a writ

of

execution

i s hereby d e n i e d .
/ 2

quashing

day of J u n e , 1 9 8 9 .

MICHAEL R. MURPHY
DISTRICT COURT JUDGE

and

and a

AMWARE V. PRICE-RITE
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ORDER

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of
the foregoing Order, postage prepaid, to the following, this /&
day of

Morris Myers
295 East Second Avenue
Midvale, Utah 84047
Allen Nelson, Esq.
215 S. State, Suite 900
Salt Lake City, Utah 84111
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